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UNITED STATES DISTRICT COURT
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V.

CALIFORNIA METALS, Inc. a
corporation,
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Civil Case No.: 15CV0380JM RBB

COMPLAINT FOR DECLARATORY
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(Federal Water Pollution Control Act,
33 U.S.C. § 1251 et seq.)
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is located in El Cajon, California.

14. CEREF is informed and believes, and thereon alleges that California Metals
does business as California Metals Supply, All Computer Surplus, One Earth Recycling
and Miller Metals Co and conducts industrial activities at the California Metals
Facilities.

IV. STATUTORY BACKGROUND

A. The Clean Water Act

15. Section 301(a) of the Clean Water Act, 33 U.S.C. § 1311(a), prohibits the
discharge of any pollutant into waters of the United States unless the discharge complies
with various enumerated sections of the CWA. Among other things, Section 301(a)
prohibits discharges not authorized by, or in violation of, the terms of an NPDES permit
issued pursuant to Section 402 of the CWA, 33 U.S.C. § 1342.

16.  Section 402(p) of the CWA establishes a framework for regulating
municipal and industrial storm water discharges under the NPDES program. (33 U.S.C.
§ 1342(p)). States with approved NPDES permit programs are authorized by Section
402(b) to regulate industrial storm water discharges through individual permits issued to
dischargers and/or through the issuance of a single, statewide general permit applicable
to all industrial storm water dischargers. (33 U.S.C. § 1342).

17. Section 402(b) of the CWA allows each state to administer its own EPA-
approved permit for storm water discharges. (33 U.S.C. § 1342(b)). In California, the
State Board is charged with regulating pollutants to protect California’s water resources.

18.  The Industrial Permit is a statewide general NPDES permit issued by the
State Board pursuant to Section 402 of the CWA that regulates the discharge of
pollutants from industrial sites. (33 U.S.C. § 1342).

19.  Section 505(a)(1) of the CWA provides for citizen enforcement actions
against any “person” who is alleged to be in violation of an “effluent standard or
limitation... or an order issued by the Administrator or a State with respect to such a

standard or limitation.” (33 U.S.C. § 1365(a)(1)).
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27. Receiving Water Limitation C(2) of the Industrial Permit prohibits storm
water discharges and authorized non-storm water discharges that cause or contribute to
an exceedance of an applicable water quality standard in a Statewide Water Quality
Control Plan or the applicable Regional Board’s Basin Plan.

28. Section A(1) and Provision E(2) of the Industrial Permit require dischargers
to have developed and implemented a Storm Water Pollution Prevention Plan
(“SWPPP”) by October 1, 1992, or prior to beginning industrial activities, that meets all
the requirements of the Industrial Permit.

29. The objective of the SWPPP is to identify and evaluate sources of pollutants
associated with industrial activities that may affect the quality of storm water discharges
from the Sites, and identify and implement site-specific Best Management Practices
(“BMPs”) to reduce or prevent pollutants associated with industrial activities in storm
water discharges. (Industrial Permit, Section A(2)).

30. To ensure its effectiveness, Section A(9) of the Industrial Permit requires the
SWPPP to be evaluated on an annual basis, and it must be revised as necessary to ensure
compliance with the Permit. (Industrial Permit, Section A(9), (10)).

31. Sections A(3) through A(10) of the Industrial Permit set forth the
requirements for a SWPPP.

32. Section A(3) of the Industrial Permit requires the discharger to create a team
to develop the SWPPP, which considers all Federal, State, and local requirements.

33. The SWPPP must include a site map showing the facility boundaries, storm
water drainage areas with flow patterns, nearby water bodies, the location of the storm
water collection, conveyance and discharge system, structural control measures, areas of|
actual and potential pollutant contact, and areas of industrial activity. (Industrial Permit,
Section A(4)).

34. The SWPPP must also include a list of significant materials handled and
stored at the site (Industrial Permit, Section A(5)); a description of potential pollutant

sources including industrial processes, material handling and storage areas, dust and
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41. Sections B(3)(d) and B(4)(c) of the Industrial Permit require dischargers to
maintain records of observations, observation dates, locations observed, and responses
taken to eliminate unauthorized non-storm water discharges and to reduce or prevent
pollutants from contacting non-storm water and storm water discharges.

42.  Section B(5) of the Industrial Permit requires dischargers to collect a sample
from all discharge points during the first storm event of the wet season and during at
least one other storm event of the wet season, for a total of two samples per wet season.

43.  Section B(5)(c) of the Industrial Permit requires dischargers to analyze each
sample for pH, specific conductance, total suspended solids, total organic content, and
for toxic chemicals and other pollutants likely to be present in significant quantities in
the storm water discharged from the Sites.

44. Dischargers must submit “Annual Reports” to the Regional Board by July 1
of each year. (Industrial Permit, Section B(14)).

V. STATEMENT OF FACTS

A. California Metals Facilities Locations

45. CEREF is informed, believes, and thereon alleges that the California Metals
Facilities are in the business of receiving, sorting, storing, and processing scrap metals.

46. CEREF is informed, believes, and thereon alleges that the California Metals
297 S. Marshall Facility and the 636 Front Facility conduct business as almost one
facility, storing and then transferring products between the two sites interchangeably.

47. CERF is informed, believes, and thereon alleges that the 297 S. Marshall
Facility is an approximately 38,000 square foot scrap metal recycling and processing
facility. The 297 S. Marshall Facility is comprised of three separate operations: (1) a
scrap yard which receives scrap metal from various commercial, industrial, and
residential sources; (2) a computer surplus house where computers are broken down into
parts and re-sold; (3) a new metal supply company where new metal bar, plate, and
sheet stock is cut and sold. Storm water runoff flows to the southeast corner of the 297

S. Marshall Facility and conveys pollution off the site and into the municipal storm
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53. A significant nexus is also established if waters that are tributary to
navigable waters have flood control properties, including functions such as the
reduction of flow, pollutant trapping, and nutrient recycling. (/d. at 783).

54. Information available to CERF indicates that each of the surface waters into
which the California Metals Facilities discharge polluted storm water are tributaries to
traditional navigable waters, such as the San Diego River and the Pacific Ocean.

55. CEREF is informed and believes, and thereon alleges that the California
Metals Facilities’ polluted discharges cause and/or contribute to the impairment of water
quality in the Sén Diego River. Elevated levels of enterococcus, fecal coliform,
manganese, nitrogen, phosphorus, total dissolved solids, and toxicity, and low dissolved
oxygen have resulted in the inability of the San Diego River to support its beneficial
uses. '

56. Water Quality Standards are pollutant concentration levels determined by
the State Board and the EPA to be protective of the beneficial uses of the receiving
waters. Discharges above Water Quality Standards contribute to the impairment of the
receiving waters’ beneficial uses.

57. The applicable Water Quality Standards include, but are not limited to, those
set out by the State of California in the Criteria for Priority Toxic Pollutants, 40 C.F.R.
§ 131.38 , (“California Toxics Rule” or “CTR”) and in the Basin Plan. The CTR limits
are as follows: lead — .065 milligrams per liter (mg/L); copper —.013 mg/L; zinc — .12
mg/L. These numeric criteria are set to protect human health and the environment in the
State of California. The CTR limits represented are the maximum concentration levels
permissible to achieve health and environmental protection goals.

58. EPA Benchmarks are the pollutant concentrations above which EPA has
determined are indicative of a facility not successfully developing or implementing
BMPs that meet BAT for toxic pollutants and BCT for conventional pollutants. (See

Multi-Sector General Permits for Stormwater Discharges Associated with Industrial
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62. CERF is informed, believes, and thereon alleges that at the 297 S. Marshall
Facility, the California Metals Owners and/or Operators engage in the following
industrial operations: metal scrap recycling, vehicle maintenance and repair work,
sorting, processing, crushing and baling of ferrous and non-ferrous metals, storage of
scrap metals, renovations, and shipping and receiving of containers. CERF is informed,
believes, and thereon alleges that the California Metals Owners and/or Operators also
store, handle, and/or transport hazardous waste such as waste oil and gasoline.

63. The potential pollutant sources associated with the industrial activities at the
297 S. Marshall Facility include, but are not limited to: the scrap metal outdoor storage
areas; parking areas; shipping and receiving areas; loading and unloading areas;
maintenance areas; the operations building; the scrap metal and used appliance storage
areas; the piles of turnings and cuttings; and the on-site material handling equipment
such as forklifts.

64. CERF is informed, believes, and thereon alleges that pollutants present in
storm water discharged from the 297 S. Marshall Facility therefore include but are not
limited to: toxic metals such as copper, iron, zinc, lead, cadmium and aluminum;
petroleum products including oil, fuel, grease, transmission fluids, brake fluids,
hydraulic oil and diesel fuel; chemical admixtures, battery fluids, refrigerator and other
appliance fluids, acids and solvents; total suspended solids and pH-affecting substances;
and fugitive and other dust, dirt and debris.

65. Investigators for CERF have inspected the 297 S. Marshall Facility from the
public sidewalk and from the street. These investigators have photographed ongoing and
continuous violations of the Industrial Permit and Clean Water Act at the 297 S.
Marshall Facility.

66. Based upon CERF’s investigation, CERF is informed and believes and
thereon alleges that the California Metals 297 S. Marshall Owners and/or Operators
store scrap metal and other materials in piles in the scrap yard with no covering or

containment. These piles consist of, but are not limited to, scrap metal items such as
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72. CEREF is informed and believes and thereon alleges that the pollution control
measures at the 297 S. Marshall Facility are ineffective in controlling the exposure of
pollutant sources to storm water at the 297 S. Marshall Facility. The 297 S. Marshall
Owners and/or Operators have virtually no storm water controls and BMPs in place to
prevent storm water and non-storm water from contacting the pollutant sources at the
storage areas, loading docks and driveways at the 297 S. Marshall Facility. No BMPs
are in place to control discharges to Marshall Avenue or Millar Avenue.

73. Based upon its investigations, CERF is informed and believes and thereon
alleges that the California Metals Owners and/or Operators have not conducted the
required storm water sampling at the 297 S. Marshall Facility for the 2009-2010 and
2013-2014 reporting years by failing to sample the required two storm events. CERF is
informed and believes and thereon alleges that the 297 S. Marshall Facility has not
conducted any of the required storm water sampling for the 2010-2011 reporting year.

74. CEREF is informed and believes and thereon alleges that there were 46
significant rain events during the 2009-2010 wet season and 48 significant rain events
during the 2010-2011 wet season, during which the California Metals Owners and/or
operators could have sampled the storm water. A significant rain event is defined by the
EPA as a rainfall event generating 0.1 inches or more.

il The California Metals 297 S. Marshall Facility and its Associated
Discharge of Pollutants

75. CERF is informed, believes, and thereon alleges that with every significant
rain event, the California Metals 297 S. Marshall Facility discharges polluted storm
water from the industrial activities at the facility via the City of El Cajon’s storm drain
system and into the Receiving Waters.

76. CEREF is informed, believes, and thereon alleges that the Receiving Waters
into which the California Metals 297 S. Marshall Facility discharges polluted storm
water are waters of the United States and therefore the Industrial Permit properly

regulates discharges to those waters.
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81. CEREF is informed, believes, and thereon alleges that the storm water
discharged from the Defendants’ 297 S. Marshall Facility has exceeded the Basin Plan
Water Quality Standards applicable to iron in California. For example, Defendants’
annual report monitoring data indicates levels of iron at 1,900 mg/L which is more than
6,300 times the Basin Plan limit of .3 mg/L. This reading is also more than 1,900 times
the EPA Benchmark value for iron of 1.0 mg/L.> (MSGP, § 8.N.6).

82. CEREF is informed, believes, and thereon alleges that the storm water
discharged from the Defendants’ 297 .S. Marshall Facility has exceeded the Basin Plan
Water Quality Standards applicable to pH in California. For example, Defendants’
annual report monitoring data indicates pH levels at 1.9 which is more than 40 times the
Basin Plan lower limit of 6.5.

83. CEREF is informed, believes, and thereon alleges that the storm water
discharged from the Defendants’ 297 S. Marshall Facility has exceeded the EPA
Benchmark value for aluminum. For example, Defendants’ annual report monitoring
data indicates levels of aluminum at 1,300 mg/L which is more than 1,730 times the
EPA Benchmark value for aluminum of .75 mg/L. (MSGP, § 8.N.6).

84. CEREF is informed, believes, and thereon alleges that the storm water
discharged from Defendants’ 297 S. Marshall Facility has exceeded the EPA
Benchmark value for Total Suspended Solids (TSS). For example, Defendants’ annual
report monitoring data indicates levels of TSS at 230 mg/L which is more than 2.3
times the EPA Benchmark value for TSS of 100mg/L. (MSGP, § 8.N.6).

85. CEREF is informed, believes, and thereon alleges that during every
significant rain event that has occurred at the California Metals 297 S. Marshall Facility
since June 27, 2009 through the present, Defendants have discharged and continue to

discharge storm water from the California Metals 297 S. Marshall Facility that contains

3 This benchmark value is hardness-dependent. Assuming the highest water hardness range applies, the benchmark is .26

mg/L.
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90. CEREF is informed and believes that Defendants have not successfully
sampled and reported during the 2009-2010, 2010-2011 and 2013-2014 wet seasons,
despite there being numerous rain events sufficient to generate runoff occurring during
the business hours at the California Metals 297 S. Marshall Facility. Accordingly, the
California Metals Owners and/or Operators have violated the Industrial Permit and the
CWA for failing to sample and report as required, or for falsely reporting that no
discharges occurred that they could have sampled.

91. CEREF is informed and believes that Defendants have failed to submit true
and correct annual reports to the Regional Board by July 1 of 2010 in violation of
Section B(14) of the Industrial Permit. Each day that Defendants have operated the
California Metals1760 Facility without meeting this reporting requirement of the Permit
constitutes a separate violation of the Industrial Permit and the CWA.

92. CEREF is informed and believes that Defendants have failed to submit written
reports to the Regional Board identifying additional BMPs necessary to achieve
BAT/BCT at the California Metals 297 S. Marshall Facility since at least June 27, 2009
in violation of Receiving Water Limitations C(3) and C(4). Each day that Defendants
have operated the California Metals 297 S. Marshall Facility without meeting this
reporting requirement of the Industrial Permit constitutes a separate violation of the
Industrial Permit and the CWA.

93. CEREF is informed and believes that since at least June 27, 2009, Defendants
have failed to submit written reports to the Regional Board that address Defendants’
non-compliance with the terms of the Industrial Permit in violation of Section C(11)(d)
of the Permit. Each day that Defendants have operated the California Metals 297 S.
Marshall Facility without meeting this reporting requirement of the Industrial Permit
constitutes a separate violation of the General Industrial Permit and the CWA.

1.1/
1.1/
1.1/
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98. Investigators for CERF have inspected the California Metals 636 Front
Facility from the public sidewalk and from the street. These investigators have
photographed ongoing and continuous violations of the Industrial Permit and the CWA
at the California Metals 636 Front Facility as described in the Notice Letter and this
complaint.

99. CERF’s investigation has revealed that the California Metals Owners and/or
Operators store scrap metal and other materials in huge piles in the scrap yard with no
covering or containment. CERF is informed, believes, and thereon alleges that these
piles consist of] but are not limited to, metal turnings and shavings, scrap auto parts,
crushed vehicles and vehicle body parts, radiators, electronics and appliances such as
used refrigerators, washing machines, air conditioners, and the like. Scrap metal and
other materials are stored in large piles and uncovered bins with no secondary
containment.

100. CERF is informed, believes, and thereon alleges that a layer of oil-
contaminated dirt and other pollutants covers the ground and is tracked throughout the
California Metals 636 Front Facility.

101. CEREF is informed, believes, and thereon alleges that there are 55-gallon
drums and other containers located at the California Metals 636 Front Facility that are
uncovered and uncontained.

102. CEREF is informed, believes, and thereon alleges that the California Metals
636 Front Facility yard is paved, and dirt, debris, and staining from spills of petroleum
and other pollutants cover the pavement at the California Metals 636 Front Facility.

103. CERF is informed, believes, and thereon alleges that the driveway from the
operations yard leads directly onto Front Street. The California Metals Owners and/or
Operators have not installed any BMPs on the driveways to prevent pollutants from
leaving the operations yard, loading areas, the driveway as well as other ingress and

egress points leading onto Front Street. As a result, oil and grease, metal particles, and
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Owners and/or Operators have failed and continue to fail to develop and/or implement
adequate BMPs to prevent the discharge of polluted storm water and non-storm water
from the California Metals 636 Front Facility.

ii. The California Metals 636 Front Facility’s Discharge of Pollutants|

109. CEREF is informed, believes, and thereon alleges that with every significant
rain event, the California Metals 636 Front Facility discharges polluted storm water
from the industrial activities at the facility via the City of El Cajon’s storm drain system
and into the Receiving Waters.

110. CEREF is informed, believes, and thereon alleges that the Receiving Waters
into which the California Metals 636 Front Facility discharges polluted storm water are
waters of the United States and therefore the Industrial Permit properly regulates
discharges to those waters.

111. Because discharges from the California Metals 636 Front Facility contain
metals and high pH, the California Metals 636 Front Street Facility’s polluted
discharges cause and/or contribute to the impairment of water quality in these
Receiving Waters.

112. CEREF is informed, believes, and thereon alleges that the storm water
discharged from Defendants’ 636 Front Facility has exceeded the Benchmark value for
copper established by the EPA as well as the CTR Water Quality Standards applicable
to copper in California. For example, Defendants’ annual report monitoring data
indicates levels of copper at 3,600 mg/L. which is more than 108,000 times the EPA
Benchmark of 0.0332 mg/L.¢ (MSGP, § 8.N.6). This reading is also more than 276,000
times the copper CTR limit of 0.013 mg/L. |

113. CEREF is informed, believes, and thereon alleges that thé storm water
discharged from Defendants’ 636 Front Facility has exceeded the CTR Water Quality

Standards applicable to lead in California. For example, Defendants’ annual report

¢ This benchmark value is hardness-dependent. Assuming the highest water hardness range applies, the benchmark is .0332

mg/L.
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levels of aluminum at 4,700 mg/L. which is more than 6,260 times the EPA Benchmark
value for aluminum of .75 mg/L. (MSGP, § 8.N.6).

118. CEREF is informed, believes, and thereon alleges that the storm water
discharged from Defendants’ 636 Front Facility has exceeded the EPA Benchmark
value for Total Suspended Solids (TSS). For example, Defendants’ annual report
monitoring data indicates levels of TSS at 330 mg/L which is more than 3 times the
EPA Benchmark value for TSS of 100mg/L. (MSGP, § 8.N.6).

119. CEREF is informed, believes, and thereon alleges that during every
significant rain event that has occurred at the California Metals 636 Front Facility since
June 27, 2009 through the present, Defendants have discharged and continue to
discharge storm water from the California Metals 636 Front Facility that contains
pollutants at levels in violation of the prohibitions and limitations set forth in the
Industrial Permit and other applicable Water Quality Standards.

120. CEREF is informed, believes, and thereon alleges from visual observations,
sample results, and investigations available to CERF that the California Metals Owners
and/or Operators have failed and continue to fail to develop and/or implement adequate
BMPs to prevent the discharge of polluted storm water from the California Metals 636
Front Facility. The inadequacy of the BMPs at the California Metals 636 Front Facility
is a result of the California Metals Owners and/or Operators’ failure to develop and
implement an adequate SWPPP and companion M&RP for the California Metals 636
Front Facility. Therefore, storm water discharges from the California Metals 636 Front
Facility contain pollutant concentration levels that are consistently above both EPA
Benchmarks and applicable Water Quality Standards.

121. CERF is informed, believes, and thereon alleges that since at least June 27,
2009 through the present, Defendants have failed to develop and implement BMPs that
meet the standards of BAT/BCT at the California Metals 636 Front Facility in violation
of Effluent Limitation B(3) of the Industrial Permit. Each day that Defendants have
failed and continue to fail to implement adequate BMPs to achieve BAT/BCT

25
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requirement of the Industrial Permit constitutes a separate violation of the Industrial
Permit and the CWA.

127. CEREF is informed and believes that since at least June 27, 2009, Defendants
have failed to submit written reports to the Regional Board that address Defendants’
non-compliance with the terms of the Industrial Permit in violation of Section C(11)(d)
of the Permit. Each day that Defendants have operated the California Metals 636 Front
Facility without meeting this reporting requirement of the Industrial Permit constitutes a
separate violation of the General Industrial Permit and the CWA.

D. California Metals Owners and/or Operators Monitoring Program

128. CEREF is informed and believes that the California Metals Facilities are
required to sample at least two storm events every rainy season in accordance with the
sampling and analysis procedures set forth at Section B(5). These procedures require
that a sample be taken from all discharge locations at the California Metals Facilities
and that at least two samples are taken during the wet season: (1) one in the first storm
event of a particular wet season; and (2) at least one other storm event in the wet
season. (Industrial Permit, Sections B(5) and B(7)).

129. CERF is informed and believes that despite the extremely high levels of
pollutants reported in the samples that were taken at the California Metals Facilities, the
California Metals Owners and/or Operators have not sampled as required.

130. CEREF is informed and believes, and thereon alleges that efforts were not
made to take all required samples at all the required locations at the California Metals
Facilities in 2009-2010, 2010-2011 and 2013-2014 sampling years.

131. CEREF is informed and believes, and thereon alleges that, as a result of
Defendants’ failure to evaluate the effectiveness of their existing BMPs, their failure to
implement BAT and BCT at the California Metals Facilities, their failure to fully
monitor the quality of storm water discharges from the California Metals Facilities, and
their failure to maintain an adequate SWPPP and monitoring program for the Facility,

storm water containing pollutants harmful to fish, plant and bird life, and human health
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contamination, and/or nuisance to the waters of the United States in violation of
Discharge Prohibition A(2) of the Industrial Permit. |

137. Plaintiff is informed and believes, and thereon alleges, that these discharges
of contaminated storm water have, and continue to, adversely affect human health and
the environment in violation of Receiving Water Limitation C(1) of the Industrial
Permit.

138. Plaintiff is informed and believes, and thereon alleges, that these discharges
of contaminated storm water have caused or contributed to and continue to cause or
contribute to an exceedance of Water Quality Standards in violation of Receiving Water
Limitation C(2) of the Industrial Permit.

139. Plaintiff is informed and believes, and thereon alleges, that from at least
June 27, 2009 through the present, Defendants have discharged, and continue to
discharge, contaminated storm water from the California Metals 297 S. Marshall
Facility to Receiving Waters in violation of the prohibitions of the Industrial Permit.
Thus, the California Metals Owners and/or Operators are liable for civil penalties for 40
violations of the Industrial Permit and the CWA.

140. Plaintiff is informed and believes, and thereon alleges, that Defendants’
violations of the Industrial Permit and the CWA are ongoing.

141. Defendants will continue to be in violation of the Industrial Permit
requirements each day the California Metals 297 S. Marshall Facility discharges
contaminated storm water in violation of Industrial Permit prohibitions.

142. Every day that Defendants have discharged and/or continue to discharge
polluted storm water from the California Metals 77 S. Marshall Facility in violation of
the Industrial Permit is a separate and distinct violation of Section 301(a) of the CWA,
33 U.S.C. § 1311(a).

143. By committing the acts and omissions alleged above, Defendants are subject
to an assessment of civil penalties for each and every violation of the CWA occurring

from June 27, 2009, to the present pursuant to Sections 309(d) and 505 of the CWA, 33
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discharge, contaminated storm water from the California Metals 636 Front Facility to
Receiving Waters in violation of the prohibitions of the Industrial Permit. Thus, the
California Metals Owners and/or Operators are liable for civil penalties for 37 violations
of the Industrial Permit and the CWA.

151. Plaintiff is informed and believes, and thereon alleges, that Defendants’
violations of the Industrial Permit and the CWA are ongoing.

152. Defendants will continue to be in violation of the Industrial Permit
requirements each day the California Metals 636 Front Facility discharges contaminated
storm water in violation of Industrial Permit prohibitions.

153. Every day that Defendants have discharged and/or continue to discharge
polluted storm water from the California Metals 636 Front Facility in violation of the
Industrial Permit is a separate and distinct violation of Section 301(a) of the CWA, 33
U.S.C. § 1311(a).

154. By committing the acts and omissions alleged above, Defendants are subject
to an assessment of civil penalties for each and every violation of the CWA occurring
from June 27, 2009, to the present pursuant to Sections 309(d) and 505 of the CWA, 33
U.S.C. §§ 1319(d) and 1365, and the Adjustment of Civil Monetary Penalties for
Inflation, 40 C.F.R. §12.4.

155. An action for injunctive relief under the CWA is authorized by 33 U.S.C. §
1365(a). Continuing commission of the acts and omissions alleged above would
irreparably harm Plaintiff and the citizens of the State of California, for which harm
they have no plain, speedy, or adequate remedy at law.

Wherefore, Plaintiff prays judgment against the Defendants as set forth hereafter.

1.1/
1.1/
11/
1.1/
1.1/

31

Complaint for Declaratory and Injunctive Relief and Civil Penalties







O 00 N N W bW N

[N JE N TR NG T NG T O T O B NG I NG R NS e e e e e
00 N N W bk, W= O O 0NN Y R W N~ O

Case 3:15-cv-Ofygf-JM-RBB  Document 1 Filed OZ/ZJ Page 33 of 46

BAT/BCT in violation of the Industrial Permit is a separate and distinct violation of
Section 301(a) of the CWA, 33 U.S.C. § 1311(a).

163. By committing the acts and omissions alleged above, Defendants are subject
to an assessment of civil penalties for each and every violation of the CWA occurring
from June 27, 2009 to the present pursuant to Sections 309(d) and 505 of the CWA, 33
U.S.C. §§ 1319(d) and 1365, and the Adjustment of Civil Monetary Penalties for
Inflation, 40 C.F.R. §12.4.

164. An action for injunctive relief under the CWA is authorized by 33 U.S.C. §
1365(a). Continuing commission of the acts and omissions alleged above would
irreparably harm Plaintiff and the citizens of the State of California, for which harm
they have no plain, speedy, or adequate remedy at law.

Wherefore, Plaintiff prays judgment against the Defendants as set forth hereafter.

B. California Metals 636 Front Facility

165. Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

166. Plaintiff is informed and believes, and thereon alleges that Defendants have
failed to develop and/or implement BMPs that achieve compliance with BAT/BCT
requirements of the Industrial Permit and the CWA.

167. Sampling of the California Metals 636 Front Facility’s storm water
discharges as well as CERF’s observations and photographs of the California Metals
636 Front Facility demonstrate that the California Metals Owners and/or Operators have
not developed and/or implemented BMPs that meet the standards of BAT/BCT. Thus,
the California Metals Owners and/or Operators are in violation of Effluent Limitation
(B)(3) of the Industrial Permit.

168. Plaintiff is informed and believes and thereon alleges that Defendants have
been in daily and continuous violation of the BAT/BCT requirements of the Industrial
Permit and the CWA every day since at least June 27, 2009.

169. Plaintiff is informed and believes and thereon alleges that Defendants’

violations of the Industrial Permit Effluent Limitations and the CWA are ongoing.
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Marshall Facility that meets the requirements set out in Section A and Provision E of the
Industrial Permit.

176. Defendants have been in violation of the SWPPP requirements every day
since at least June 27, 2009.

177. Defendants’ violations of the Industrial Permit and the CWA are ongoing.

178. Defendants will continue to be in violation of the SWPPP requirements
every day the California Metals 297 S. Marshall Facility operates with an inadequately
developed and/or implemented SWPPP for the California Metals 297 S. Marshall
Facility.

179. Each day that Defendants operate the California Metals 297 S. Marshall
Facility without developing and/or implementing an adequate SWPPP is a separate and
distinct violation of Section 301(a) of the CWA 33 U.S.C. §1311(a).

180. By committing the acts and omissions alleged above, Defendants are subject
to an assessment of civil penalties for each and every violation of the CWA occurring
from June 27, 2009 to the present pursuant to Sections 309(d) and 505 of the CWA, 33
U.S.C. §§ 1319(d) and 1365, and the Adjustment of Civil Monetary Penalties for
Inflation, 40 C.F.R. §12.4.

181. An action for injunctive relief under the CWA is authorized by 33 U.S.C. §
1365(a). Continuing commission of the acts and omissions alleged above would
irreparably harm Plaintiff and the citizens of the State of California, for which harm
they have no plain, speedy, or adequate remedy at law.

Wherefore, Plaintiff prays judgment against the Defendants as set forth hereafter.

B. California Metals 636 Front Facility

182. Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

183. Plaintiff is informed and believes, and thereon alleges that Defendants have
failed to develop and/or implement an adequate SWPPP for the California Metals 636
Front Facility that meets the requirements set out in Section A and Provision E of the

Industrial Permit.
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191. Plaintiff is informed and believes, and thereon alleges that Defendants have
failed to develop and/or implement an adequate M&RP for the California Metals 297 S.
Marshall Facility as required by Section B and Provision E(3) of the Industrial Permit.

192. Plaintiff is informed and believes, and thereon alleges, that Defendants
conditions at the California Metals 297 S. Marshall Facility, as determined via sampling
of storm water discharges from the California Metals 297 S. Marshall Facility, and the
annual reports submitted by the California Metals Owners and/or Operators all
demonstrate that the California Metals 297 S. Marshall Facility has not developed
and/or implemented an adequate M&RP that meets the requirements of the Industrial
Permit in violation of Section B of the Industrial Permit.

193. Plaintiff is informed and believes, and thereon alleges that Defendants have
failed and continue to fail to collect samples from all discharge points during sampled
storm events in violation of Section B(5) of the Industrial Permit.

194. Plaintiff is informed and believes, and thereon alleges that Defendants have
failed and continue to fail to identify inadequacies in their SWPPP and their BMPs in
violation of Section B(2) of the Industrial Permit.

195. Defendants’ violations of the Industrial Permit and the CWA are ongoing.

196. Defendants will continue to be in violation of the Industrial Permit and the
CWA each day the California Metals 297 S. Marshall Facility operates with an
inadequately developed and/or implemented M&RP.

197. Each day Defendants operate the California Metals 297 S. Marshall Facility
without developing and/or implementing an adequate M&RP for the California Metals
297 S. Marshall Facility is a separate and distinct violation of Section 301(a) of the
CWA, 33 U.S.C. §1311(a).

198. By committing the acts and omissions alleged above, Defendants are subject
to an assessment of civil penalties for each and every violation of the CWA occurring
from June 27, 2009 to the present pursuant to Sections 309(d) and 505 of the CWA, 33
U.S.C. §§ 1319(d) and 1365, and the Adjustment of Civil Monetary Penalties for
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207. Each day Defendants operate the California Metals 636 Front Facility
without developing and/or implementing an adequate M&RP for the California Metals
636 Front Facility is a separate and distinct violation of Section 301(a) of the CWA, 33
U.S.C. §1311(a).

208. By committing the acts and omissions alleged above, Defendants are subject
to an assessment of civil penalties for each and every violation of the CWA occurring
from June 27, 2009 to the present pursuant to Sections 309(d) and 505 of the CWA, 33
U.S.C. §§ 1319(d) and 1365, and the Adjustment of Civil Monetary Penalties for
Inflation, 40 C.F.R. §12.4.

209. An action for injunctive relief under the CWA is authorized by 33 U.S.C. §
1365(a). Continuing commission of the acts and omissions alleged above would
irreparably harm Plaintiff and the citizens of the State of California, for which harm
they have no plain, speedy, or adequate remedy at law.

Wherefore, Plaintiff prays judgment against the Defendants as set forth hereafter.

FIFTH CAUSE OF ACTION

Failure to Conduct Required Rain Event Sampling in
Violation of the Industrial Permit

A. California Metals 297 S. Marshall Facility
210. Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

211. Plaintiff is informed and believes, and thereon alleges, that the Defendants
are in violation of Industrial Permit Section B(7) and B(5) by failing to collect at least
two samples of storm water runoff, including one set of samples during the first storm
event of the wet season.

212. Plaintiff is informed and believes, and thereon alleges, that Defendants
failed to collect any samples during the 2010-2011 wet season, and failed to collect two
samples during the 2009-2010 and 2013-2014 wet seasons.

1.1/
/111
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221. Defendants have been in violation of the Industrial Permit and the CWA for
each day the California Metals 636 Front Facility operates without sampling as required
by the Industrial Permit.

222. By committing the acts and omissions alleged above, Defendants are subject
to an assessment of civil penalties for each and every violation of the CWA occurring
from June 27, 2009 to the present pursuant to Sections 309(d) and 505 of the CWA, 33
U.S.C. §§ 1319(d) and 1365, and the Adjustment of Civil Monetary Penalties for
Inflation, 40 C.F.R. §12.4.

223. An action for injunctive relief under the CWA is authorized by 33 U.S.C.
§1365(a). Continuing commission of the omissions alleged above would irreparably
harm the Plaintiff and the citizens of the State of California, for which harm they have
no plain, speedy, or adequate remedy at law.

Wherefore, Plaintiff prays judgment against the Defendants as set forth hereafter.

SIXTH CAUSE OF ACTION
Failure to Complete and/or Submit Reports in
Violation of the Industrial Permit
A. California Metals 297 S. Marshall Facility

224. Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

225. Plaintiff is informed and believes, and thereon alleges, that Defendants have
failed to complete and/or submit annual reports to the Regional Board in violation of
Section B(14) of the Industrial Permit.

226. Plaintiff is informed and believes, and thereon alleges, that Defendants’
annual reports did not meet the monitoring and reporting requirements of the Industrial
Permit in violation of Section B(13) and B(14) of the Industrial Permit.

227. Plaintiff is informed and believes, and thereon alleges, that the Defendants’
annual reports were inaccurate and/or did not include a complete Annual
Comprehensive Site Evaluation in violation of Section A(9) of the Industrial Permit.

1.1/
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236. By committing the acts and omissions alleged above, Defendants are subject
to an assessment of civil penalties for each and every violation of the CWA occurring
from June 27, 2009 to the present pursuant to Sections 309(d) and 505 of the CWA, 33
U.S.C. §§ 1319(d) and 1365, and the Adjustment of Civil Monetary Penalties for
Inflation, 40 C.F.R. §12.4.

237. An action for injunctive relief under the CWA is authorized by 33 U.S.C. §
1365(a). Continuing commission of the acts and omissions alleged above would
irreparably harm Plaintiff and the citizens of the State of California, for which harm
they have no plain, speedy, or adequate remedy at law.

Wherefore, Plaintiff prays judgment against the Defendants as set forth hereafter.

B. California Metals 636 Front Facility

238. Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

239. Plaintiff is informed and believes, and thereon alleges, that Defendants have
failed to complete and/or submit annual reports to the Regional Board in violation of
Section B(14) of the Industrial Permit.

240. Plaintiff is informed and believes, and thereon alleges, that Defendants’
annual reports did not meet the monitoring and reporting requirements of the Industrial
Permit in violation of Section B(13) and B(14) of the Industrial Permit.

241. Plaintiff is informed and believes, and thereon alleges, that Defendants’
annual reports were inaccurate and/or did not include a complete Annual
Comprehensive Site Evaluation in violation of Section A(9) of the Industrial Permit.

242. Plaintiff is informed and believes, and thereon alleges, that Defendants’
annual reports were inaccurate and stated that the SWPPP’s BMPs address existing
potential pollutant sources when they did not, in violation of Section B of the Industrial

Permit.
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251. An action for injunctive relief under the CWA is authorized by 33 U.S.C. §
1365(a). Continuing commission of the acts and omissions alleged above would
irreparably harm Plaintiff and the citizens of the State of California, for which harm
they have no plain, speedy, or adequate remedy at law.

Wherefore, Plaintiff prays judgment against the Defendants as set forth hereafter.

VIL RELIEF REQUESTED

252. Wherefore, Plaintiff respectfully requests that this Court grant the following
relief:

a. A Court order declaring Defendants to have violated and to be in
violation of Section 301(a) of the CWA 33 U.S.C. § 1311(a) for their unlawful
discharges of pollutants from the California Metals 297 S. Marshall Avenue Facility in
violation of the substantive and procedural requirements of the Industrial Permit;

b. A Court order declaring Defendants to have violated and to be in
violation of Section 301(a) of the CWA 33 U.S.C. § 1311(a) for their unlawful
discharges of pollutants from the California Metals 636 Front Street Facility in violation
of the substantive and procedural requirements of the Industrial Permit;

C. A Court order enjoining the Defendants from violating the substantive
and procedural requirements of the Industrial Permit;

d. A Court order assessing civil monetary penalties of $37,500 per day
per violation for each violation of the CWA at the California Metals 297 S. Marshall
Avenue Facility occurring since June 27, 2009, as permitted by 33 U.S.C. § 1319(d) and
Adjustment of Civil Monetary Penalties for Inflation, 40 C.F.R. § 19.4;

€. A Court order assessing civil monetary penalties of $37,500 per day
per violation for each violation of the CWA at the California Metals 636 Front Street
Facility occurring since June 27, 2009, as permitted by 33 U.S.C. § 1319(d) and
Adjustment of Civil Monetary Penalties for Inflation, 40 C.F.R. § 19.4;

f. A Court order requiring Defendants to take appropriate actions to

restore the quality of waters impaired by their activities;
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